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The Public Health Act passed in 2010 contains important reforms that will assist NSW to continue its leadership and successes in the management and care for people living with HIV and in containment of the epidemic.

These submissions are made jointly by Positive Life NSW, ACON and the HIV/AIDS Legal Centre.  An outline of each organization’s work is attached as annexure A. We welcome the opportunity to comment on these regulations.

The Regulations

The draft Public Health Regulation 2011 contains two sections of relevance to the HIV sector: Sections 32 and 33. Section 32 relates to Public Health Orders (PHO). Section 33 relates to information to persons newly diagnosed with HIV infection.  

Public Health Orders

Section 32 operates in conjunction with Section 62 of the Public Health Act (the Act) regarding the making of public health orders. We note the provisions of S62 (6) of the Act, balancing the broad powers available for such orders. The success of NSW Health in implementing the guidelines for management of persons with HIV who risk infecting others is marked by the rarity of its resort to making of public health orders.  We are strongly supportive of the approach and management of the ‘guidelines’ currently operating, however we feel these minor improvement will afford even greater strength to the process.

In view of the breadth of the powers available in making public health orders and the jeopardy to basic liberties this poses for persons subject to such orders, it is appropriate that provision be made for legal advice and appropriate representation.  At present, this is addressed through a reference under s32(f) of the Regulations to the guidelines entitled “HIV – Management of people with HIV infection who risk infecting others’. These guidelines state that, in relation to the person to whom a PHO applies, ‘arrangements should be made to ensure that the person has appropriate legal representation’ in the Tribunal hearing. 

We recommend that this recommendation be strengthened by including in the Regulations a provision requiring that:

arrangements must be made to ensure that the person has legal advice and appropriate representation in the Tribunal hearing.
We further recommend that provision be included requiring the Authorized Medical Practitioner to provide certain information to a person subject of a public health order upon application for the Tribunal to confirm such an order under Section 64 of the Act. The Regulations should include provision that the person subject of a public health order must be provided with information and evidence upon which the Authorised Medical Practitioner relies in making the public health order, and all material that the Authorised Medical Practitioner has considered in relation to the person. 

Information to newly diagnosed patients

Section 33 operates in conjunction with Sections 78, 52 and 79 of the Act.  Section 33 lists information, which is required to be provided to a patient upon diagnosis, ordinarily by their diagnosing doctor. 

We recommend that the prescribed information inform the patient of the law regarding their condition. We recommend that Section 33 (c) be amended to reflect the Act, such that the information provided include:

“the responsibilities the patient has under section 79 (1) and 79 (3) of the Act,”

Such information ensures these Regulations conform to the changes incorporated in the Act and properly relays the policy intention and public health message mandated by the provisions of the Public Health Act 2011.

Subject to the above recommendation we commend the draft regulations as they affect the HIV health sector.  

Partner Organisations to this Submission

ACON is Australia’s largest community-based gay, lesbian, bisexual and transgender (GLBT) health and HIV/AIDS organisation. ACON provides a range of information and services in the areas of HIV and STI prevention, HIV care and support, health promotion, advocacy, counselling, and housing. ACON also has a focus on issues such as mental health, alcohol and other drugs use, violence and ageing within the GLBT community via a harm minimisation framework to address issues that can contribute to risk behaviours which increase the possibility of HIV/STI transmission. 

Positive Life NSW is a community-based non-government organisation that has represented the interests of people with HIV in NSW since 1988. Positive Life NSW provides advocacy and representation to government and non-government agencies on HIV-related health and social issues. It also provides HIV prevention, health promotion, education and support programs that focus on improving the health and wellbeing of people with HIV in NSW.
The HIV/AIDS Legal Centre is a specialist community legal centre that provides advice, casework and representation in HIV-related legal matters. The Centre also provides education to the community, service providers and other interested parties and is engaged in practise based advocacy for policy and legal reform.
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